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How do you calculate two years for a Section 2-

1401 Motion to Vacate? Court ignores 1918 

case 
 

By  

Robert Handley 

 

Parker v. Murdock, 2011 ILCS App (1st 101645) 

Facts 

In 2001 ERIC PARKER and LYNLEE MUEHRING executed a lease for an apartment owned 

by defendant, MICHAEL MURDOCK. In 2002 Parker and Muehring filed a complaint against 

Murdock alleging that he violated the Chicago Residential Landlords and Tenants Ordinance. On 

October 13, 2004, plaintiffs obtained an ex parte default judgment against Murdock for 

$14,433.70. 

Two years later on October 13, 2006, defendant Murdock filed a petition pursuant to 735 ILCS 

5/2-1401 seeking to vacate the ex parte judgment against him. His petition alleged that his 

attorney did not inform him of the judgment and that he only learned about it later. His petition 

also claimed that he was suing his attorney for malpractice, presumably for letting this happen. 

On January 18, 2007, the circuit court granted Murdock’s Section 2-1401 petition. Murdock was 

the only one present in court on the date that the order vacating the judgment was entered. On 

January 24, 2007, the plaintiffs moved, pursuant to Section 2-1301(e), to vacate the January 18, 

2007, order claiming confusion regarding the scheduling and a reassignment of the case. They 

asked for time to respond to defendant’s Section 2-1401 petition claiming “valid objections … 

which should be heard by the Court.” 

On February 28, 2007, the circuit court denied the plaintiffs’ Motion to Vacate the Section 2-

1401 petition, allowed the defendant 21 days to answer the plaintiffs’ complaint and to file a 

counterclaim and granted the parties leave to initiate discovery. 

On January 25, 2010, plaintiffs filed a Motion to Vacate the Court’s Order of January 18, 2007, 

which had previously granted defendant’s Section 2-1401 petition. Plaintiffs claimed that the 

Section 2-1401 petition filed by defendant was void because it was not filed within two years of 

the default judgment. Plaintiffs cited Irving v. Irving, 209 Ill. App. 318 (1918) which they 

claimed holds that in computing time by calendar year, the “calender (sic) should be examined 

and the day numerically corresponding to that day . . . is determined and the calender (sic) year 
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expires on that day, less one day.” Parker v. Murdock, 2011 IL App (1st) 101645, p.10. Plaintiffs 

argued that defendant’s Section 2-1401 petition should have been filed on October 12, 2006, not 

October 13, 2006. Therefore, because defendant’s Section 2-1401 petition was untimely, it was 

void. On May 12, 2010, the circuit court denied plaintiffs’ Motion to Vacate and plaintiffs 

appealed. 

Illinois Appellate Court analysis 

The essence of plaintiffs’ argument was that defendant filed his petition two years and one day 

after the judgment was entered, it was therefore too late. Because Section 2-1401(c) requires 

parties to file their petitions within two years of entry of the order or judgment they seek to 

vacate, the circuit court’s order granting the Motion to Vacate was void. Plaintiffs argue that to 

compute two calendar years the court should determine the corresponding calendar date, less one 

day. Defendant did not file a response brief. 

The Appellate Court cited Section 2-1401 which provides in part as follows: 

Except as provided in Section 20b of the Adoption Act and Section 2-32 of the 

Juvenile Court Act of 1987 or in a petition based upon Section 116-3 of the 

Code of Criminal Procedure of 1963, the petition must be filed not later than 2 

years after the entry of the order or judgment. Time during which the person 

seeking relief is under legal disability or duress or the ground for relief is 

fraudulently concealed shall be excluded in computing the period of 2 years. 

(Emphasis added by appellate court) 735 ILCS 5/2-1401(c) 

The appellate court noted that Section 2-1401(f) allows a litigant to challenge a void order or 

judgment. When the judgment is alleged to be void, the movant need not claim a meritorious 

defense or allege due diligence. 

The appellate court then cited Section 1.11 of the Illinois Statute on Statutes which provides in 

part as follows: 

The time within which any act provided by law is to be done shall be 

computed by excluding the first day and including the last, unless the last day 

is Saturday or Sunday or is a holiday as defined or fixed in any statute now or 

hereafter in force in this State, and then it shall also be excluded. If the day 

succeeding such Saturday, Sunday, or holiday is also a holiday or a Saturday 

or Sunday then such succeeding day shall also be excluded. 

5 ILCS 70/1.11. 

The appellate court took the position that its review of this case was de novo because they were 

reviewing a Section 2-1401 proceeding. The court went on to interpret Section 1.11 to require 

them to exclude October 13, 2004, but to include October 13, 2006, in making the calculation. 

Because October 13, 2006, was a Friday, no other exclusions had to be considered. Therefore, 

the appellate court concluded that the defendant’s petition was filed timely and that the circuit 

court did not err in denying the plaintiffs’ petition. 



The court next went on to discuss Irving v. Irving, 209 Ill. App. 318 (1918). According to Irving, 

in order to be timely filed, defendant’s petition would have had to been filed no later than 

October 12, 2006, which is the corresponding calendar day two years later, minus one day. 

However, the appellate court found plaintiffs’ argument “unpersuasive.” It noted that decisions 

of the Illinois Appellate Court prior to 1935 are not binding or precedential, Reichert v. Court of 

Claims, 203 Ill. 2d 257, 262 n. 1 (2003). The appellate court further found that the provisions of 

Section 1.11 of the Statute on Statutes applies to the time limitations in Section 2-1401(c) and 

that Section 1.11 is clear that the time within which any act provided by law is to be done shall 

be computed by excluding the first day and including the last. They specifically declined to rely 

on Irving. This holding apparently emanates from Chicago Title & Trust Co. v. Vance, 175 Ill. 

App. 3d 600, which held: 

… it is not necessary for us to decide which interpretation is applicable 

because appellate decisions were not of binding authority until the Courts Act 

was amended in 1935. 

These older decisions are non-binding and merely persuasive authority. 

Conclusion 

Therefore, the first moral of the story is that in calculating two years for a Section 2-1401 

Petition to Vacate, we should do it the way we would normally think it would be done. However, 

the second moral of the story is that you cannot cite cases decided prior to 1935 with any 

certainty that they will be followed. ■ 

 

Member Comments 

Another moral to the story: the appelle did not file a brief (he was pro se). Therefore, 

nobody brought to the court's attention the Statute on Statutes, which would have made this a no 

brainer. 

 

Where were the court's clerks?  

— Ted Harvatin on November 17, 2011 

 

Ted: 

This was a Cook County Municipal Case. They are high volume and don't have Clerks. 

Bob Handley  

— Robert Handley on November 22, 2011 
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